(ii) The employees had received adequate
training, instruction and supervision in the
conduct of their work involving the handling
of pipe bundles and had completed approxi-
mately one-half of such work required of them
at Respondent's workplace without incident;

(iii) The evidence does not indicate to
what extent the weight of the 4-pipe bundle
on the south stack caused the remaining
3-pipe bundle to fall, 'as compared to the
extent the 3-pipe bundle fell perhaps .because
of the movement generated by the removal of
the initially removed 3-pipe bundle; and

(iv) The employees had experience in
handling stacks of pipes of approximately the
same height and weight.

I cannot accept the proffered settlement.  Both the citation
and the investigation report identify as a cause of the acci-
dent, the manner in which the pipes were stacked.  The fact that
the pipes gave no indication of instability until they were
touched, does not as the settlement motion suggests, warrant a
finding of no negligence, or even low negligence.  The motion
further asserts the employees were adequately, trained, in-
structed and supervised and were experienced, but does not indi-
cate whether it is referring to the operator's employees who
stacked the pipes or the independent contractor's employees who
removed them.  In any event, the investigation report states that
these particular bundles were stacked differently than preceding
ones had been and the victims were not accustomed to working with
pipes stacked so high. The motion's assertion that the evidence
does not show to what extent the stacking caused the fall as
opposed to the manner in which the pipes were removed, does not
justify this settlement. The accident could have had one cause
or multiple causes and if the latter, it is not necessary to fix
the degree of causation with mathematical certainty.  Finally, no
information has been furnished regarding the liability of the
independent contractor.

In summary, therefore, the settlement motion, far from pre-
senting matters in a posture which would support a reasoned set-
tlement, raises many questions which must be answered at a hear-
ing on the record. Only in this way can it properly be deter-
mined whether a civil penalty should be assessed and, if so, the
proper amount.

Accordingly, it is ORDERED that this matter be set for
hearing at 9 a.m., July 1, 1987 at the United States Tax Court,

924y;
